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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 19, 1990. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and. Rulings. 


(C.S.D. 90-71) 
Abstracts of Unpublished Customs Service Decisions 


CommopiTy CLASSIFICATION 


C.S.D. 90-71(1}—Commodity: Aluminum tubing. Aluminum drill 
pipe extruded in one country and threaded and assembled with 
steel tool joints in another country. Classification: Plain-end alu- 
minum tubing, extruded from hollow ingots in the Soviet Union 
and then machined, threaded, and assembled with steel tool 
joints in another country, is substantially transformed by this 
processing. The resulting articles are products of the second 
country and are subject to the rate of duty applicable to products 
of the country in which the machining, threading, and fitting 
with steel tool joints is performed. Document: HQ 085575, date 
March 7, 1990. 


C.S.D. 90-71(2)—Commodity: Athletic shoe. The “Air Jordan” is an 
over-the-ankle athletic shoe. The external surface area of the up- 
per is of plastic except for the textile liner where it becomes 
topline trim, and the two textile side panel inserts, which have 
plastic mesh inserts overlaying them. Classification: The Nike 
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“Air Jordan” and certain Nike shoes of slip-lasted construction 
found to possess foxing-like bands are classifiable under subhead- 
ing 6402.91.60-90, HTSUSA. Document: HQ 085290, dated April 
17, 1990. 


C.S.D. 90-71(3)}—Commodity: Automotive parts. Incomplete and 


unassembled components for assembly with other parts into a 
finished light-duty pickup truck in a Foreign Trade Zone. Classi- 
fication: The unassembled components for pickup trucks, as 
presented in the instant case, cannot be classified under GRI 2(a) 
as finished or complete pickup trucks. Within the limitations of 
19 U.S.C. 81 c(a), unassembled components of a shipment may be 
segregated into distinct groups in order to claim privileged status 
for the components as individual parts. Classification principles, 
such as GRI 2(a), which apply at the time articles are entered, or 
withdrawn from warehouse for consumption, do not apply to arti- 
cles placed in an FTZ, except when these principles must be ap- 
plied to articles in an FTZ, such as in a claim for privileged sta- 
tus. Document: HQ 083222, dated April 25, 1989. 


C.S.D. 90-71(4)—Commodity: Capacitors. Internal advice request 


No. 30/89 concerns whether certain tantalum and ceramic capac- 
itors which previously had been assembled in Mexico of U.S. com- 
ponents and properly entered under item 807.00, TSUS, or its 
successor provision, subheading 9802.00.80, HTSUSA, are enti- 
tled to a partial or complete duty exemption upon a subsequent 
importation. Classification: The reimported capacitors are not 
entitled to a duty exemption under either HTSUS subheading 
9802.00.80 or 9801.00.25 (TSUS item 807.00 or 801.10). If no waiv- 
er of the documentary requirements of 19 CFR 10.8 is granted by 
the district director, entry of the ‘reworked’ capacitors under 
9802.00.50 (TSUS item 806.20) also is precluded. With regard to 
the commingling of capacitors which were returned to Mexico 
with capacitors assembled from current production, the decision 
to waive production of certain of the information required by 19 
CFR 10.24, so as to permit HTSUS subheading 9802.00.80 treat- 
ment for the newly-assembled capacitors, is within the discretion 
of the district director. Document: HQ 555409, dated March 12, 
1990. 


C.S.D. 90-71(5)—Commodity: Drapery tieback. The article is a mul- 





ti-colored tieback made of 100 percent rayon. It measures approx- 
imately 31 inches in length, with a diameter of approximately 3 
inches. Small loops at both ends of the article attach to wall 
hooks for securing the drapery and tieback in place. Classifica- 
tion: The drapery tieback is classifiable as other furnishing arti- 
cles in subheading 6304.93.0000, HTSUSA. This tieback is not 
quota exempt under U.S.-India Bilateral Textile Agreement. Va- 
rious other tie backs in the instant case do not qualify for quota- 
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exempt status. Item 3110 is exempt from quota restrictions. Doc- 
ument: HQ 083275, dated December 12, 1989. 


C.S.D. 90-71(6)—Commodity: Jacket. A boy’s jacket with a woven 
nylon lining quilted to a nonwoven polyester insulation. The 
jacket is coated with plastic which changes color in cold tempera- 
ture. Classification: The jacket is classifiable in subheading 
6201.93.3000, HTSUSA, if it meets the water resistance test. If 
the jacket does not meet this test, it is classifiable in subheading 
6201.93.3520, HTSUSA. Document: HQ 085420, dated March 23, 
1990. 


C.S.D. 90-71(7)—Commodity: Sponge. Loofa bath sponges which are 
produced in El Salvador, Republic of China, or Peoples Republic 
of China, are shipped through the U.S. in-bond to Mexico where 
they are dipped in water, expanded, dried, packaged, and re- 
turned to the U.S. Classification: Sponges which are shipped 
from the country of production through the U.S. in-bond to Mexi- 
co, where they are dipped in water to enlarge their size, dried, 
and returned to the U.S., are not eligible for duty-free treatment 
under the GSP. Sponges which are produced in El Salvador and 
shipped in-bond through the U.S. to Mexico, where they are pack- 
aged in a Maquiladora and returned to the U.S., are imported di- 
rectly for GSP purposes, and are therefore eligible for duty-free 
treatment, provided the sponges are a GSP eligible article, and 
the 35 percent value-content requirement is met. Sponges pro- 
duced in the ROC or Taiwan are not eligible for GSP duty-free 
treatment. None of the sponges produced in El Salvador, the 
ROC, or Taiwan are eligible for reduced duty treatment under 
subheading 9802.00.50, HTSUS. Document: HQ 555212, dated 
March 12, 1990. 


C.S.D. 90-71(8)—Commodity: Monocular and golf scope. the monocu- 
lar is a device that is designed to render distant objects more dis- 
tinct, and is used with one eye. The golf scope is an optical instru- 
ment designed to allow the user to measure the distance between 
the user and the flagpole on a golf course. Classification: The mo- 
nocular is not a binocular but is a form of optical telescope, clas- 
sifiable under subheading 9005.80.4040, HTSUSA. The golf scope 
is classifiable as a rangefinder, other, under subheading 
9015.10.8000, HTSUSA. Document: HQ 084941, dated October 3, 
1989. 


C.S.D. 90-71(9}—Commodity: Scarves. Hooded scarves made of 100 
percent knit acrylic. Style 35129 is composed of a scarf approxi- 
mately 30 inches in length and 8 inches in width. A hood, con- 
structed to matching knit acrylic, is sewn at the midpoint of one 
edge of the scarf. Style 16488 is composed of a single length of 
textile material measuring approximately 60 inches in length 
and 91 inches in width. A curved seam is sewn at the center 
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point of the article, forming a crest which resembles the rear 
point of a hood. Classification: Style 35129 is classifiable under 
subheading 6505.90.6080, HTSUSA, as hats and other headgear, 
knitted or crocheted, or made up from lace, felt or other textile 
fabric, in the piece (but not in strips), whether or not lined or 
trimmed; hairnets._ of any material, whether or not lined or 
trimmed, other, of man-made fibers, knitted or crocheted or 
made up from knitted or crocheted fabric, not in part of braid, 
other, other. Style 16488 is classifiable under subheading 
6117.10.2000, HTSUSA, as other made up clothing accessories, 
knitted or crocheted; knitted or crocheted parts of garments or of 
clothing accessories, shawls, scarves, mufflers, mantillas, veils 
and the like, of man-made fibers. Document: HQ 086129, dated 
March 6, 1990. 


C.S.D. 90-71(10)—Commodity: Towel. The article is a continuous 


roller towel manufactured and processed in either Brazil or Ca- 
nada. Classification: The continuous roller towel is classifiable 
under subheading 6302.91.0050, HTSUSA, as bed linen, table lin- 
en, toilet linen and kitchen linen, other, of cotton, other, towels, 
other, other. New York Ruling Letter 830696 of June 28, 1988 is 
modified. Document: HQ 086414, dated April 6, 1990. 


C.S.D. 90-71(11)—Commodity: Yarn. Braided polyester fishing line 


with a nylon coating put upon a plastic spool. The line measures 
approximately 110 yards, is divided into five colored sections, and 
is described as 22 pound test line. Classification: The nylon coat- 
ed polyester braided yarn is classified under the provision for 
twine, cordage, ropes and cables, coated, of other synthetic fibers, 
other in subheading 5607.50.4000, HTSUSA. Document: HQ 
084989, dated October 3, 1989. 











U.S. Customs Service 
General Notice 


19 CFR Part 24 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation of interest. 


SUMMARY: This notice advises the public of the interest rates for 
overpayments and underpayments of Customs duties. The rates are 
11 percent for underpayments and 10 percent for overpayments for 
the quarter beginning July 1, 1990. This notice is being published 
for the convenience of the importing public and Customs personnel. 


EFFECTIVE DATE: July 1, 1990. 


FOR FURTHER INFORMATION CONTACT: Robert B. Hamilton, 
Jr., Revenue Branch, National Finance Center (317) 298-1245. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, pub- 
lished in the Federal Register on May 29, 1985 (50 FR 21832), the 
interest rate paid on applicable overpayments or underpayments of 
Customs duties shall be in accordance with the Internal Revenue 
Code rate established under 26 U.S.C. 6621. Interest rates are deter- 
mined based on the short-term federal rate. The interest rate that 
Treasury pays on overpayments will be the short-term Federal rate 
plus 2 percentage points. The interest rate paid to the Treasury for 
underpayments will be the short-term Federal rate plus 3 percent- 
age points. The rates will be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Ser- 
vice on behalf of the Secretary of the Treasury based on the average 
market yield on outstanding marketable obligations of the U.S. 
with remaining periods to maturity of 3 years or less and are to 
fluctuate quarterly. The rates are determined during the first 
month of a calendar quarter and become effective for the following 
quarter. 
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The rates of interest for the period of July 1, 1990-September 30, 
1990, are 10 percent for overpayments and 11 percent for underpay- 
ments. These rates will remain in effect through September 30, 
1990, and are subject to change on October 1, 1990. 


Dated: June 14, 1990. 


Caro. HALLett, 
Commissioner of Customs. 


{Published in the Federal Register, June 20, 1990 (55 FR 25093)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-51) 


Nuove INDUSTRIE ELETTRICHE DI LEGNANO S.P.A., PLAINTIFF v. 
UNnrTED STATES, DEFENDANT 


Court No. 88-01-00030 
OPINION 


[Plaintiff's motion for judgment on the agency record denied; action dismissed.] 
(Decided June 1, 1990) 


Barnes, Richardson & Colburn (Andrew P. Vance, Bruno R. Pavia, Matthew T. Mc- 
Grath and Josephine Belli) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Platte B. Mor- 
ing, III); and Office of the Chief Counsel for Import Administration, U.S. Department 
of Commerce (Mary Patricia Michel), of counsel, for the defendant. 


AquiLino, Judge: Unusual issues are presented in this action 
brought pursuant to 19 U.S.C. § 1516a(aX2XByXiii) and 28 U.S.C. 
§ 1581(c) for judicial review of the Final Results of Antidumping 
Duty Administrative Review; Large Power Transformers From Italy, 
52 Fed. Reg. 46,806 (Dec. 10, 1987), of the International Trade Ad- 
ministration, U.S. Department of Commerce (“ITA”). They arise 
from a motion for judgment upon the agency record filed by the 
plaintiff and from papers filed by the defendant in opposition to this 
motion which includes a motion to strike certain parts of plaintiffs 
motion. In addition, the defendant has interposed a motion to dis- 
miss the action as moot. 


I 


It is necessary to discuss the question of mootness first. E.g., 
North Carolina v. Rice, 404 U.S. 244, 246 (1971). The defendant 
summarizes its position as follows: 


Since the date of the filing of the complaint in this action, 
two events have occurred which have rendered this case moot. 
First, the Customs Service * * * has liquidated all entries cov- 
ered by the final results of the antidumping duty administra- 
tive review in Large Power Transformers From Italy, 52 Fed. 
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Reg. 46806 (December 10, 1987). Second, the * * * International 
Trade Administration * * * has published its final results of the 
subsequent antidumping duty administrative review in Large 
Power Transformers From Italy, 53 Fed. Reg. 29367 (August 4, 
1988). The liquidated entries are beyond the reach of this Court 
and the cash deposit rate determined in the second administra- 
tive review has now been superseded by the actual duty assess- 
ment rate determined in the third administrative review. Con- 
sequently, the granting of plaintiffs prayer for relief in this ac- 
tion would have no practical effect on either the actual duty 
assessment rate or the cash deposit of estimated duties deter- 
mined in the second administrative review. Since this court no 
longer has the ability to provide some presently effective or 
meaningful remedy to any injury suffered by the plaintiff, this 
action has become moot and should be dismissed.! 


However, among other relief, the plaintiff seeks a ruling that it is 
not affected by the finding of dumping of large power transformers 
from Italy originally published at 37 Fed. Reg. 11,772 (June 14, 
1972). Since that time, the finding has covered merchandise import- 
ed from Industrie Elettriche di Legnano S.p.A. (“I.E.L.”). The ad- 
ministrative review which is the basis of this action established a 
margin of 17.13 percent for L.E.L. for the period May 1974 to May 
1980 and a margin of 71.40 percent for the periods June 1980—-May 
1981 and June 1981-May 1986. See 52 Fed. Reg. at 46,811. 

The record of that proceeding also shows that a decree of the Ital- 
ian Ministry of Industry placed I.E.L. under “Extraordinary Admin- 
istration”? in June 1981 by a government-appointed commissioner. 
In December 1981, Finanziaria per |’Industria E-letteromeccanica 
S.p.A. was incorporated, which changed its name in April 1984 to 
Nuova Industrie Elettriche di Legnano S.p.A.° (“N.LE.L.”), the 
plaintiff herein. Thereafter, the company entered into an agree- 
ment with the I.E.L. commissioner to acquire assets and certain lia- 
bilities from the estate. See R. Doc 337. As a result, the plaintiff 
now “engages in the business of manufacturing power transformers 
and operates with the facilities and at the location previously used 
by LE.L.”4, although it has not exported any of its products to the 
United States. 


1Defendant’s Motion to Dismiss for Mootness, pp. 1-2. 
2The record indicates that this status applies to companies 
having certain characteristics as to the number of employees and indebtedness. 

The law provides that th{ose]* * * companies * * * are no longer subject to bankruptcy or other in- 
solvency proceedings, but to Extraordinary Administration. 

Extraordinary Administration is governed by the principles of bankruptcy and, in fact, it is a particu- 
lar type of insolvency proceeding which considers the interests of the creditors as well as those of employ- 
ees and the Italian economy in general. As a consequence of such principle, the law * * * expressly fore- 
sees the sale of assets on a going concern basis. 

Record Document (“R. Doc”) 337, fourth page. 

3The misspelling of this name in the caption of this action stems from the original pleading. Plaintiff's papers 
indicate that, in any event, the company changed its name a third time (in 1988) to A.B.B. Trasformatori S.p.A. 
and refers to a motion to formally change the caption, but no such motion has been received by the court. 
4R. Doc 323, p. 3. 
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The action at bar seeks to avoid the consequences of I.E.L.’s prior 
exports at less than fair value. Plaintiff's position is that it did not 
assume them and that it is not I.E.L.’s successor in interest. The 
ITA, as discussed more fully hereinafter, reached a contrary 
determination. 

There is no dispute that the plaintiff is an “interested party” 
within the meaning of 19 U.S.C. § 1677(9)A), that is was a party to 
the administrative proceedings and that it therefore now has stand- 
ing to bring this action pursuant to 19 U.S.C. § 1516a. It is axiomat- 
ic, however, that this court cannot adjudicate a matter that is moot, 
nor can it render an advisory opinion. The court can only exercise 
jurisdiction over an actual case or controversy and only where such 
exercise can redress some injury suffered by a litigant. E.g., Iron Ar- 
row Honor Society v. Heckler, 464 U.S. 67, 70 (1983); Simon v. East- 
ern Kentucky Welfare Rights Organization, 426 U.S. 26, 38 (1976). 
Simply stated, “a case is moot when the issues presented are no 
longer ‘live’ or the parties lack a legally cognizable interest in the 
outcome.” Powell v. McCormack, 395 U.S. 486, 496 (1969); Murphy 
v. Hunt, 455 U.S. 478, 481 (1982). 

In this action, the court is unable to conclude that the issue(s) 
presented by the plaintiff are no longer live or that the parties lack 
a legally cognizable interest in the outcome. Stated another way, 
the position taken by the defendant, and the trade cases relied on 
for support, are inapposite. In United States Steel Corporation v. 
United States, 792 F.2d 1101 (Fed. Cir. 1986), the appellant had 
failed to obtain suspension of liquidation of the entries at issue on 
judicial review. By the time of oral argument, all of them had been 
liquidated, whereupon the appeal was dismissed on the ground that 
it “would not redress the alleged injury of U.S. Steel because it 
could not reach the entries in question.” Jd. The injury alleged in 
that case, namely, liquidation at an erroneous rate of duty before 
completion of judicial review, stemmed from the ITA’s termination 
of suspension thereof based on its interpretation of section 606 of 
the Trade and Tariff Act of 1984. See generally United States Steel 
Corp. v. United States, 9 CIT 453, 618 F. Supp. 496 (1985). This is 
not the injury the plaintiff complains of in this action, nor is its sit- 
uation similar to that of U.S. Steel. 

The defendant also attempts to rely on Fabricas El Carmen, S.A. 
v. United States, 12 CIT ——, 680 F. Supp. 1577 (1988); PPG Indus- 
tries, Inc. v. United States, 11 CIT 303, 660 F. Supp. 965 (1987); Al- 
hambra Foundry v. United States, 10 CIT 330, 635 F. Supp. 1475 
(1986); and Silver Reed America, Inc. v. United States, 9 CIT 221 
(1985). These cases indicate that subsequent administrative reviews 
conducted pursuant to 19 U.S.C. § 1675 usually moot existing law- 
suits based on prior such reviews or administrative determinations. 
See, e.g., McKechnie Brothers (N.Z.) Ltd. v. U.S. Department of Com- 
merce, 14 CIT ——, Slip Op. 90-38 (April 18, 1990). This occurs 
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when the relief sought, and the issues raised thereby, are tied inex- 
tricably to duties on particular entries. 

In this action, there were no entries of merchandise from the 
plaintiff for that part of the period reviewed by the ITA during 
which N.I.E.L. was in business in the place of I.E.L., June 1984 to 
May 1986.5 The agency stated, however: 


Because N.I.E.L. is the successor company to I.E.L., we will 
instruct the U.S. Customs Service to apply the cash deposit rate 
of IE.L. to any future entries of merchandise produced by 
N.LE.L. and exported to the U.S. 52 Fed. Reg. at 46,806. 


This is the determination primarily at issue in this action, and it is 
not time-restricted, a point which is reflected in the ITA’s Final Re- 
sults of Antidumping Duty Administrative Review; Large Power 
Transformers from Italy, 53 Fed. Reg. 29,367 (Aug. 4, 1988), for the 
subsequent period June 1986 to May 1987. This issue is live and 
causing injury to the plaintiff.‘ It is ripe for adjudication, and defen- 
dant’s motion to dismiss therefore cannot be granted on the ground 
that this action is moot. 


II 


Plaintiff's motion for judgment upon the agency record is accom- 
panied by a voluminous exhibit “A”, which is comprised of an opin- 
ion of an Italian law firm, attached to which are some 28 Italian le- 
gal documents. The opinion concludes that 


N.LE.L. is not the successor of and therefore cannot be held lia- 
ble for the liabilities of LE.L. past or future to the United 
States of America nor [sic] the prospective liabilities for dump- 
ing duties of merchandise exported by N.I.E.L. to the United 
—. be grounded on the determinations based on actions of 


The plaintiff has also filed an exhibit B, which is a copy of the 
agreement between the I.E.L. commissioner and N.LE.L. entered in- 
to on June 28, 1984, plus a translation thereof into English. 

The defendant has moved to strike these exhibits in toto and also 
to strike those portions of plaintiff's motion relying on them. The 
claim is that they represent an impermissible attempt to amend or 
supplement the administrative record. Ample precedent is cited in 
support of the rule that, absent exceptional or rare circumstances, 
matter not before the administrative agency and part of its record 
is inadmissible on judicial review thereof. E.g., McKechnie Brothers 
(N.Z.) Ltd. v. U.S. Department of Commerce, 10 CIT 707 (1986), and 
cases cited therein. 


5According to the record, I.E.L. continued to exist as a separate legal entity, albeit under Extraordinary Ad- 
ministration, until November 4, 1988. The last time it exported to the United States was May 1981. 

6In Valley Forge Christian College v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 
486 (1982), the Court indicated that the requirement is “injury of any kind, economic or otherwise” (emphasis in 
original). Such injury is evident from the record in this action. See generally Points III and IV, infra. 
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Although such circumstances do not exist here, grant of defen- 
dant’s motion does not necessarily follow for it is not clear that the 
contested exhibits amount to an attempted expansion of the record 
or to information beyond that presented to the ITA and already 
contained in its record. Successorship of I.E.L. was an issue, and 
counsel for the respondents involved provided the agency, for exam- 
ple, with a prehearing brief and exhibits on this issue not unlike 
those now sought to be stricken. See generally R. Doc 323 (and Con- 
fidential Document 57). The defendant admits as much as to exhib- 
its A-1, A-2 and B’ but claims that, if the plaintiff desires to make 
argument regarding them, it should cite the documents enumerated 
in the record. 

Defendant’s reference to the word argument is appropriate, as 
the court finds plaintiffs present motion papers as a whole to be 
“within the realm of permissible argument in support of judicial re- 
view.” Roses, Incorporated v. United States, 13 CIT ——, ——, 720 
F. Supp. 180, 182 (1989). Stated another way, the court’s comparison 
of the record with those motion papers shows that the latter do not 
make points not pressed during proceedings below. 

Count I of the complaint (para. 9) contests the ITA’s determina- 
tion that “N.LE.L. is the successor company to I.E.L.” as not sup- 
ported by substantial evidence in the record and contrary to law. 
This second, alleged basis for reversal calls into question, at least 
arguably, the law of Italy, as well as that of the United States. 
While the administrative proceedings and the complaint have in- 
formed the defendant of this point of view, the plaintiff has also 
served and filed “written notice of its intention to present evidence 
of foreign law in support of its position”, citing CIT Rule 44.1, which 
provides: 

Determination of Foreign Law 


A party who intends to raise an issue concerning the law of a 
foreign country shall give notice by pleadings or other reasona- 
ble written notice. The court, in determining foreign law, may 
consider any relevant material or source, including testimony, 
whether or not submitted by a party or admissible under the 
Federal Rules of Evidence. The court’s determination shal! be 
treated as a ruling on a question of law. 


On its face, this rule, which is verbatim Rule 44.1 of the Federal 
Rules of Civil Procedures (“FRCivP”), permits the court to consider 
plaintiff's papers in deciding whether the ITA’s determination was 
in accordance with law within the meaning of 19 U.S.C. 
§ 1516a(b\1\B). Prior to 1966, the law of a foreign country was 
treated as a question of fact to be pleaded and proved. See, e.g., Wal- 
ton v. Arabian American Oil Co., 233 F.2d 541 (2d Cir.), cert. denied, 
352 U.S. 872 (1956); Albert v. Brownell, 219 F.2d 602 (9th Cir. 1954); 
Chicago Pneumatic Tool Co. v. Ziegler, 151 F.2d 784 (3rd Cir. 1945). 
See also 9 Wright & Miller, Federal Practice & Procedure: Civil 


7See Defendant’s Motion to Strike, p. 4, n. 4. 
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§ § 2441-47 (1971); Miller, Federal Rule 44.1 and the “Fact” Ap- 
proach to Determining Foreign Law: Death Knell for a Die-Hard 
Doctrine, 65 Mich. L. Rev. 613 (1967). Rule 44.1 was then adopted to 
“furnish Federal courts with a uniform and effective procedure for 
raising and determining an issue concerning the law of a foreign 
country.” 28 U.S.C.A. FRCivP 44.1, at 292 (1984). In an action bridg- 
ing adoption of the rule, Bamberger v. Clark, 390 F.2d 485 (D.C. Cir. 
1968), the outcome of proceedings before the Alien Property Custo- 
dian turned on the meaning and interrelation of two provisions of 
the German Civil Code. The court of appeals stated: 


Under rules now applicable a question of foreign law is treat- 
ed in the Federal courts as calling for a ruling on a question of 
law rather than fact. That rule does not necessarily dispose of 
cases that arise in the context of an administrative record, 
since in some instances at least a court will defer to an agency’s 
view of a question of law even though the court itself would not 
have decided the question the same way if it had considered the 
matter in the first instance—assuming of course that the agen- 
cy’s view is not unreasonable or contrary to the plainly ascer- 
tainable intent of the legislature. 

The doctrine of deference to the rulings of an administrative 
or executive agency, department or official has broadest scope 
when the legal question is one involving the meaning of a stat- 
ute continually applied and interpreted by the executive 
branch. But it also has application to other issues, and certain- 
ly we would agree that in ascertaining the foreign law we pay 
careful attention to the expert testimony adduced at the agency 
hearin and to the agency’s view. 390 F.2d at 488 (footnotes 
omitted). 


Nevertheless, the court overruled the agency view in that action, al- 
though the stated approach continues to be followed. See, e.g., 
Merch & Co. v. U.S. International Trade Commission, 774 F.2d 483, 
488 (Fed. Cir. 1985). 

Despite citation of Rule 44.1 in its motion to strike, concession 
that the proferred opinion on Italian law might be probative,* and 
also the fact that that law was properly raised before the ITA, the 
defendant argues that plaintiff's papers “would impermissibly alter 
the scope of judicial review in this action.” 9 This argument would 
be of moment were those papers directed at the substantial-evi- 
dence-on-the-record review standard of section 1516a(b\(1XB), supra, 
for the record here cannot be supplemented and the court cannot 
freely substitute its views thereof for those of the ITA. But the pa- 
pers attempt to address the accordance-with-law standard of that 
section, and, while the traditional rule that “[q]uestions of law are 
reviewed under the non-deferential, de novo standard” may not 
apply under that standard in the light of Bamberger v. Clark, supra, 

8See id. at 3. 


97d. at 1. 
10United States v. McConney, 728 F.2d 1195, 1201 (9th Cir.), cert. denied, 469 U.S. 824 (1984). 
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that case certainly does not preclude full and fair consideration of 
plaintiffs argument by this court. 

Indeed, that kind of consideration requires that defendant’s mo- 
tion to strike be denied. See generally Jimlar Corp. v. United States, 
10 CIT 671, 647 F. Supp. 932 (1986). 


Ill 


In response to plaintiff's argument, the ITA stated in its final de- 
termination that the 


entire business complex of I.E.L. was transferred to N.LE.L., in- 
cluding production assets, land, contracts, patents, and all com- 
mercial activity. After review of the transfer documents we 
conclude that the activities of I.E.L. are being continued under 
N.LE.L. The fact that N.I.E.L. may not have assumed responsi- 
bility for I.E.L.’s antidumping obligations is not relevant to the 
determination that N.I.E.L. is the successor company. We main- 
tain our position that N.LE.L. is the successor company to 
LE.L. 52 Fed. Reg. at 46,810. 


The defendant supports this stance now but also argues that wheth- 
er “NIEL is the same legal corporation as IEL under either Italian 
or United States law * * * is not determinative of whether NIEL 
should receive IEL’s cash deposit rate for antidumping purposes.” 
Defendant’s Memorandum, p. 18. 

In accordance with the Trade Agreements Act of 1979, as 
amended, the ITA is required to publish its determination of foreign 
market value and US. price and to use that determination as “the 
basis for the deposit of estimated antidumping duties on future en- 
tries of merchandise * * * to which the [antidumping-duty] order 
* * * applies.” 19 U.S.C. § 1673e(cX3). The requirement is the same 
after administrative review of such determinations. 19 U.S.C. 
§ 1675(aX2). Hence, under the statute, cash deposit rates are “esti- 
mated”, although they are to “be as closely tailored to actual an- 
tidumping duties as is reasonable given data available to ITA at the 
time the antidumping duty order is issued”. Badger-Powhatan, A 
Div. of Figgie Int’l, Inc. v. United States, 10 CIT 241, 250, 633 F. 
Supp. 1364, 1373, appeal dismissed, 808 F.2d 823 (Fed. Cir. 1986). 

Of course, adjustments are made at the time of liquidation in ac- 
cordance with 19 U.S.C. § 1673f. Despite legislative history which 
“recognizes the effect that the requirement of a cash deposit of esti- 
mated duties may have on importers, particularly small businesses, 
and does not wish to unduly burden those importers who have, in 
fact, taken steps to eliminate dumping”, Congress intended to 
counteract dumping and ensure expeditious administration of an- 
tidumping orders by making a “major change” which requires that 
all merchandise subject to such an order “be entered only upon the 
deposit of estimated antidumping duties.” H.R.Rep. No. 317, 96th 
Cong., 1st Sess. 69 (1979). In explaining the change from the past 
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practice of allowing merchandise subject to such an order to enter 

under bond, the report states: 
* * * The Committee feels strongly that this practice does not 
sufficiently deter dumping. Rather, it provides an incentive to 
exporters and importers to delay in submitting the information 
necessary to form the basis of an assessment. The Committee 
believes that the requirement of cash deposits will ensure that 
complete information will be submitted to the Authority in a 
timely manner. Jd. 


Plaintiffs suggestion that cash deposit rates are analagous to 
debts or liabilities due on past acts, and its argument that applying 
L.E.L.’s cash deposit rate to N.I.E.L. is a prohibitive penalty or effec- 
tive embargo on its ability to export its power transformers to the 
United States, are not in accord with either the purpose or the prac- 
tice of requiring cash deposits. 

Be that as it may, prior to the publication of the preliminary re- 
sults (at 52 Fed. Reg. 23,708 (June 24, 1987)) of the ITA’sreview at 
issue herein, N.I.E.L. had taken the position that it was indeed 
I.E.L.’s successor. For example, the record contains a letter from the 
company to the Commerce Department dated December 10, 1985 
which explains that it is “continuing the activity of LE.L.” and 
seeks “confirmation that to Nuova Industrie Elettriche de Legnano 
has to be applied the additional duty assessed for I.E.L. (8%) and 
not the general duty for other Italian firms.” R. Doc 200. The ITA 
provided this confirmation. See R. Docs 201, 202. Another company 
letter (dated January 19, 1987) concluded: 


As successors to the activity of OLD IEL, we consider our- 
selves bound by the prior antidumping proceedings but only as 


they effect [sic o. angst after our purchase of OLD IEL. Ac- 
_ ” ly, we decline any responsibility * * * for sales prior to 
uly ; 


R. Doc 231, p. 2. The letters had been sent against a background of 
the final results of the ITA’s first administrative review, which stat- 
ed, among other things: 


* * * For any future entries from a new exporter not covered in 
this or prior reviews, whose first shipments of large power 
transformers occurred after May 31, 1983, and who is unrelated 
to any reviewed firm, a cash deposit of 92.47 percent shall be 
required. For Legnano we shall not require a cash deposit of es- 
timated peeing em until we complete our administra- 
tion [sic] review of the firm. These deposit requirements shall 
remain in effect until publication of the final results of the next 
administrative review. 


49 Fed. Reg. at 31,316. 
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Of course, the final results of that next administrative review 
were essentially the reverse of these first results: a margin of 71.40 
percent was established for the period during which N.I.E.L. came 
into existence, while the ITA determined that 


[flor any future shipments of this merchandise from a new ex- 
porter not covered in this or prior administrative reviews, 
whose first shipments occurred after May 31, 1986 and who is 
unrelated to any previously reviewed firm, a cash deposit of 0.0 
percent shall be required. 52 Fed. Reg. at 46,811-12. 


On the existing record, the plaintiff can hardly argue now that it 
is “new” and “unrelated to any previously reviewed firm”. Rather, 
it is left to contend, as indicated above, that its derivation did not 
entail succeeding to I.E.L.’s margin as a matter of corporate law. 
However, before the court need resolve this contention, there must 
be a showing that the controlling trade law of the United States re- 
quires resort to that law, and the plaintiff has not satisfied its bur- 
den of persuasion in this regard. 

In fact, plaintiff's memoranda of law do not cite any US. trade 
law on point. Rather, in addition to the law of Italy, they refer to 
this country’s corporate law"! and also attempt to portray the 
N.LE.L. correspondence with Commerce referred to above as “made 
without advice of American counsel and without an understanding 
of the possible interpretation of its usage of certain terminology, 
i.e., ‘successor’.” Plaintiff's Reply Brief, p. 3. See also id. at 7. 

However, no amount of sage advice on, or understanding of, the 
law governing the ITA could have discerned an obligation to carry 
out administrative responsibilities in this matter based on the cor- 
porate law of either Italy or the United States. The agency’s obliga- 
tion was to review the totality of the Legnano commercial activities 
in determining a cash deposit rate for the product(s) thereof. The 
ITA decided, in the exercise of its sound discretion, that the cash de- 
posit rate established for I.E.L. should apply to any exports emanat- 
ing from that company’s facilities operated under different manage- 
ment, pending administrative review thereof for assessment of actu- 
al antidumping duties. The ultimate question was whether the 
activities in Italy were “old” or “new”. The agency found them to 
be old, and there is substantial evidence on the record in support of 
this determination. The ultimate question was not the status of 
N.LE.L. under Italian law,'? nor did the law here require the ITA to 
give a definitive answer to that question. 


Uf g, Santa Maria v. Owens-Illinois, Inc., 808 F.2d 848 (1st Cir. 1986); Araserv, Inc. v. Bay State Harness Horse 
Racing & Breeding Ass'n, Inc., 437 F. Supp. 1083 (D. Masa. 1977); Shector, Acquiring Corporate Assets Without 
Successor Liability: Is It a Myth?, 1986 Colum. Bus. L. Rev. 137, 139. 

12The defendant concedes that 

there are other cases where the nature of the commercial activities after a corporate restructuring or ac- 

quisition are less clear. In such cases, the corporate legal relationship may become more important in the 

determination. 
Defendant’s Memorandum, p. 19. 














18 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 27, JULY 5, 1990 


In sum, the court cannot conclude that the agency’s approach in 
this regard was not based on substantial evidence in the record or 
otherwise in accordance with law. 


IV 


Plaintiff's motion for judgment on the agency record also takes 
the position that the ITA’s decision to base a cash deposit rate on 
the last 12-month period of I.E.L. shipments within a 12-year time 
frame was unreasonble and contrary to law. As to time, the agen- 
cy’s determination states: 


* * * Although the review covers shipments for twelve years we 
established a cash deposit rate based on the last 12-month peri- 
od with shipments. We believe the margin for the most recently 
reviewed period is generally the best estimate we have of the 
producer’s current behavior. Therefore, it is NP to use 
the most recent rate as the cash deposit rate. This is consistent 
with the cash deposit rates we have established in previous re- 
views of these transformer findings. 52 Fed. Reg. at 46,801. 


The 12-month and -year periods were June 1980—May 1981 for 
the last I.E.L. shipments and May 1974 to May 1986 for I.E.L.’s ac- 
tivities as a whole. The record indicates.that there were some 36 en- 
tries from Legnano during the time May 1974 to May 1980, which 
the ITA aggregated in setting a weighted-average margin of 17.13 
percent for them. Apparently, there were only three entries during 
the period June 1980—May 1981 and which were used as the basis of 
the 71.40 percent margin. No entries occurred thereafter. 

The plaintiff argues that “[i]f the 39 total shipments were consid- 
ered together in a single period from 1974-81, the margin rate and 
corresponding cash deposit rate would be dramatically lower.” 
Plaintiff's Memorandum, p. 19. Defendant’s response is that: 


Transformer cases are unusual in that the reviews cover 
large, expensive items which are not sold in vast quantities 

* *. The margin calculations * * * are complicated and eo 
be individually calculated by the case analyst * * *. [I]n pe 
forming the analysis in this review, it was readily ausaneek' . 
Commerce that there was a drastic increase in the level of 
dumping in the eae ear for which there were sales covered by 


the review period e Department concluded that this in- 
pa 7 tata had to be reflected in the deposit of estimated 
uties. 


Since submission of these opposing memoranda, the Court of Ap- 
peals for the Federal Circuit has decided Rhone Poulenc, v. United 
States, 899 F.2d 1185 (March 27, 1990), which sheds light on plain- 
tiffs position here. In that case, the ITA had issued an antidump- 
ing-duty order establishing a margin of 60 percent for sales at less 
than fair value in 1980. Four subsequent administrative reviews 
had found either no sales or sales at fair value, which led the agen- 


13Defendant’s Memorandum, p. 26. 
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cy to reduce the cash deposit rate to zero. However, during the fifth 
and sixth such reviews, covering 1984 and 1985 entries, the ITA re- 
jected the exporter’s questionnaire responses and determined to re- 
vert to the original 60 percent margin, which again became the fig- 
ure for cash deposits. See Final Results of Antidumping Duty Ad- 
ministrative Review; Anhydrous Sodium Metasilicate From France, 
52 Fed. Reg. 33,856, 33,857 (Sept. 8, 1987). The single issue on ap- 
peal was “whether the CIT erred as a matter of law in upholding 
the 60 percent margin from the original LTF'V investigation as the 
‘best information’ of Rhone Poulenc’s 1984 and 1985 margins.” 899 
F.2d at 1189. In answering this question in the negative, thereby af- 
firming the CIT (and ITA), the court of appeals held, among other 
things: 
* * * Although * * * Congress desired the ITA always to use the 
most recent information in administrative reviews, it does not 
follow * * * that the ITA must equate “best information” with 
“most recent information.” What is required is that the ITA ob- 
tain and consider the most recent information in its determina- 
tion of what is best information. 


* * * * * * * 


Here the 1982 and 1983 [zero] margins were clearly within 
the pool of information considered by the ITA in determining 
which data were the “best information” of Rhone Poulenc’s cur- 
rent margins. 


Id. at 1190 (emphasis in original). The court rejected a claim that 
the agency’s determination was “punitive”, opining that the statute 
allows the ITA to presume that the highest prior margin was the 
best information of current margins. Id. 

While that case arose out of controversy over compliance with 
agency questionnaires, its import for this action is unmistakable. In 
fact, the ITA opted for the most recent entries in setting the deposit 
rate in this matter. That they occurred years ago is not the respon- 
sibility of the agency. As the court of appeals pointed out, “making 
an actual importation was the proper way to establish that condi- 
tions had changed.’’* 

This is not to say that it is impossible to hypothesize a reasonable 
basis for a different approach," only that the ITA’s determination is 
clearly within the bounds of the law. Stated another way, the plain- 
tiff has not cited any law as requiring the approach it prefers. Its 
complaint is thus with the exercise of agency discretion, a situation 
in which the rule is that a “reviewing court must accord substantial 
weight to an agency’s interpretation of a statute it administers.” 
American Lamb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 


14Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1187 (Fed. Cir. 1990), citing PQ Corp. v. United States, 11 
CIT 53, 54, 652 F. Supp. 724, 727 (1987). According to the opinion of the court of appeals, the importer followed 
that advice and achieved the zero deposit rate on subsequent imports. 


15 See, e.g., Matsushita Electric Industrial Co. v. United States, 750 F.2d 927, 936 (Fed. Cir. 1984). 
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1986), citing Zenith Radio Corp. v. United States, 437 U.S. 443, 
450-51 (1978); Udall v. Tallman, 380 U.S. 1, 16 (1965). 

Adherence to this rule in this action requires denial of plaintiff's 
motion for judgment upon the agency record and entry of judgment 
for the defendant. 


(Slip Op. 90-52) 
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MEMORANDUM AND ORDER 


RestaNi, Judge: Plaintiffs move for judgment on the administra- 
tive record of Electrolytic Manganese Dioxide from Ireland; Final 
Determination of No Sales at Less Than Fair Value, 54 Fed. Reg. 
8,776 (1989) (Final Determination) and ask the court to remand this 
matter to the International Trade Administration (ITA or Com- 
merce) for a new determination of whether electrolytic manganese 
dioxide (EMD) from Ireland was or was likely to be sold in the Unit- 
ed States at less than fair value (LTFV). Plaintiffs ask that the 
court direct ITA to extend its period of investigation (POI) to cap- 
ture certain United States sales made by Mitsui Denman (Ireland) 
Ltd. (MDD. Plaintiffs also ask that ITA be required to use a stan- 
dard for determining whether sales at LTFV are likely which does 
not require evidence of an irrevocable offer of sale, and that ITA be 
required to conduct a broader investigation, including verification 
at the premises of all potential U.S. purchasers of EMD. 
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Facts 


EMD, manganese dioxide (MnO,) that has been refined in an elec- 
trolytic process, is an intermediate product used in the production 
of dry cell batteries. On May 31, 1988, Kerr-McGee Chemical Corpo- 
ration and Chemetals, Inc. (plaintiffs), the principal U.S. producers 
of EMD for sale on the open market, filed an antidumping petition 
on behalf of the U.S. industry producing EMD, alleging that EMD 
imports from Japan, Ireland, and Greece were being, or were likely 
to be, sold in the U.S. at LTFV and that such imports materially in- 
jure, or threaten material injury to, the domestic industry. See 
Plaintiffs’ Petition for the Imposition of Antidumping Duties, Public 
Record Document (P.R. Doc.) 1. 

On June 27, 1988, ITA initiated an antidumping investigation 
with respect to EMD from Ireland. Initiation of Antidumping Duty 
Investigation; Electrolytic Manganese Dioxide from Ireland, 53 Fed. 
Reg. 24,115 (1988). On the same day, it also initiated investigations 
with respect to EMD from Greece and Japan. Initiation of An- 
tidumping Duty Investigation; Electrolytic Manganese Dioxide from 
Greece, 53 Fed. Reg. 24,114 (1988); Initiation of Antidumping Duty 
Investigation; Electrolytic Manganese Dioxide from Japan, 53 Fed. 
Reg. 24,116 (1988). 

According to plaintiffs, ITA contacted them on August 1, 1988, to 
advise them that the Office of Investigations was too occupied to 
conduct the Irish EMD investigation, which would therefore be con- 
ducted by ITA’s Office of Compliance, “an office of the ITA that 
does not generally conduct investigations under section 731 of the 
[Tariff] Act [of 1930].” Memorandum in Support of Plaintiffs’ Mo- 
tion for Judgment upon the Agency Record (P. Brief) at 5. The 
transfer of authority took place during the composition of ITA’s 
questionnaire. 

In their comments on ITA’s draft questionnaire plaintiffs assert- 
ed, inter alia, that “most EMD purchasers observe an annual 
purchase cycle” and that “sales of EMD to U.S. battery producers 
are governed by long-term contracts of up to 3 years.” P.R. Doc. 10, 
at 350. Commerce attempted to address plaintiffs’ concern in de- 
signing its antidumping questionnaire. Commerce nevertheless de- 
cided to adhere to its standard practice and chose a six month POI, 
that is, December 1, 1987 through May 31, 1988. P.R. Doc. 20, at 
602. 

MDI, the sole producer of EMD in Ireland, is 75% owned by 
MMS, a major Japanese EMD producer, 15% owned by Mitsui & 
Co., Ltd., Tokyo, 5% owned by Mitsui & Co., Ltd., London, and 5% 
owned by the Industrial Development Authority of Ireland. P.R. 
Doc. 76, at 755. Mitsui New York is Mitsui Tokyo’s United States 
trading company. Id. at 754. 

MDI’s primary purchaser, and another corporation described here 
as the potential purchaser, comprise two of the three major pur- 
chasers of EMD in the United States. P.R. Doc. 14, at 283. Both pur- 
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chasers also produce EMD. The primary purchaser produces it sole- 
ly for its own use. Jd. at 281. In late spring of 1987, a fire disabled 
the cell room of MDI’s primary purchaser’s EMD plant, forcing the 
purchaser to obtain all its EMD requirements from outside sources. 
P.R. Doc. 14, at 281. 

Before a U.S. purchaser will use EMD of a particular kind from a 
particular supplier, the product must be “qualified”. 


The initial two qualification steps involve (step #1) the 
chemical and physical analysis of the material followed by (step 
#2) a laboratory scale battery test. This would typica ly re- 
quire providing the customer with a 1 to 2 kilogram (“kg’’) sam- 
ple. oe #1 usually involves one to three months to complete 
although if the tests need to be repeated, the time can be signif- 
icantly longer. In the second step several hundred simulated 
batteries (batteries not jacketed or packaged) are produced for 
testing a The tests include those for tolerance and in- 
tegrity. This latter step can take between six months to a year 
to complete. 

Based on an acceptable product performance in the first two 
steps, qualification would proceed to (step #3) a semi-line scale 
test. In this step the customer would be provided with a large 
sample size (estimated average of between 10-20 MTs [metric- 
tons]) in order to use the material in a small scale battery pro- 
duction run. The completed batteries produced in this run are 
usually stored for a period of six months (simulating the aver- 
age 6 month shelf-life prior to sale) before they are subjected to 
a series of additional tests. Because of this storage period, step 
#3 is the longest step in the qualification process, and typically 
averages between six months to a year. 

The final step of qualification, the final line scale test (step 
#4), would be the use by the potential customer of an even 
larger sample size of up to as much as 250 MTs for trial plant 

roduction. This requires stopping production and cleaning the 
ine beforehand in order to run the product in the plants [sic] 
actual battery production line. The purpose of this last step, 
which is the shortest step to complete, is to check the proces- 
sibility of the product and assure that no physical or mechani- 
cal problems arise in its expected operating environment. For 
these reasons, this final step needs to be done in the plant 
where production would physically occur. 


P.R. Doc. 76, at 757-58. 
Following issuance of the questionnaire and follow-up inquiries, 
counsel for MDI submitted a letter to Commerce which stated that: 


1. MDI had made no shipments of EMD to the United States 
during the investigation period; 

2. Neither MDI, nor its agents or affiliates[,] entered into con- 
tracts during or prior to the investigation period to make ship- 
ments of EMD produced by MDI to the United States during 
the investigation period; 
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3. Neither MDI nor its agents or affiliates made any offers of 
sale during the investigation period of EMD produced by MDI; 

4. There are no open pre-existing contracts entered into prior 
to the investigation period which call for the shipment of EMD 
to the United States by MDI; and 

5. To the best of MDI’s knowledge and belief, no EMD sold by 
MDI to third countries was later resold to the United States. 


P.R. Doc. 25, at 465-66. 

By letter dated September 15, 1988, plaintiffs responded to MDI’s 
assertion and alleged that Bureau of Census data showed that there 
had been imports of EMD from Ireland since at least 1978 (when 
the bureau first began recording imports of EMD) until 1987, P.R. 
Doc. 27, at 476, and that the POI should be extended backward to 
begin in January of 1987 and thus include sales of EMD from Ire- 
land reported as imported in January, March, and May of 1987. Id. 
at 479, 482. As a reason justifying such a retroactive enlargement of 
the POI, plaintiffs alleged that MDI’s sales activity during the POI 
was “unusually depressed.” Jd. at 481-82 (quoting Certain Iron Met- 
al Castings from India; Antidumping Final Determination of Sales 
at Less Than Fair Value, 46 Fed. Reg. 39,869, 39,870 (1981)). 

By letter dated September 21, 1988, MDI replied that an exten- 
sion of the POI was inappropriate according to ITA regulations and 
prior rulings. P.R. Doc. 32, at 523-29. MDI also stated, inter alia, 
that its primary U.S. purchaser had disqualified MDI EMD in early 
1987 and that MDI’s product remains disqualified for use in the pri- 
mary purchaser’s batteries. Jd. at 520. 

On October 17, 1988, ITA asked MDI to confirm information re- 
garding its most recent sales to United States purchasers. P.R. Doc. 
42, at 599. MDI responded to ITA’s request for information by letter 
dated October 24, 1988. P.R. Doc. 46, Confidential Record Document 
(C.R. Doc.) 13. MDI stated that its primary U.S. customer had “dis- 
qualified MDI’s EMD for use in the United States in December 
1986, at which time there were no open sales agreements between 
[MDI’s primary customer] and MDI.” C.R. Doc. 13, at 251A. MDI 
had sent one shipment to its primary customer in early April of 
1987, which it had requested for testing purposes. P.R. Doc. 46, at 
248-49.! 

The record also reflects, however, that at a meeting in late 1987 
between representatives of Mitsui and MDI’s primary purchaser, 
the latter reported very positive results from testing of MDI’s new 
EMD product, and stated that more would be required for further 
testing. C.R. Doc. 24, at 517A-18A. MDI officials reported that in 
February, 1988, the primary purchaser expressed interest in ob- 
taining a larger quantity of MDI’s new EMD product. This was fol- 

1MDI stated that the only other sale to a U.S. purchaser in 1987 was pursuant to a purchase order placed by its 
secondary U.S. purchaser in January, 1987. The secondary purchaser is distinct from and unrelated to the prima- 
ry purchaser or, what is referred to here as, the potential purchaser. This sale was covered by three shipments 
with entry dates of March 10, April 14, and May 20, 1987. MDI maintained that there were no shipments during 


1987 pursuant to sales made during 1986. P.R. Doc. 46, at 611. MDI also stated that it sold to no other U.S. cus- 
tomers during 1986 and 1987. Id. at 614. 
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lowed by an inquiry to Mitsui NY in May, 1988, for a specific quan- 
tity. P.R. Doc. 76, at 764-65. ITA verified that Mitsui NY had re- 
ceived purchase orders from the primary purchaser in June, 1988, 
which the primary purchaser intended to use for step #4 of qualifi- 
cation. Id. at 765. 

Mitsui NY told ITA, however, that at Mitsui NY’s request, the 
primary purchaser canceled the entire order. Jd. The parties dis- 
pute whether the entire order was canceled. The initial June re- 
quest comprised two orders. C.R. Doc. 24, at 610A-13A. A change 
notice in the record appears to cancel only one of the two orders, id. 
at 614A, but apparently the purchase orders were not filled and can 
be considered effectively canceled. 

Both of the “canceled” purchase orders refer to a “purchase 
agreement”, pursuant to which the orders may have been made. 
This purchase agreement did not appear in the original administra- 
tive record submitted to this court. At oral argument held on Febru- 
ary 9, 1990, Commerce admitted that the agreement had been re- 
viewed at verification. As directed by the court Commerce subse- 
quently submitted the agreement to the court.? Exhibit A to 
Defendant’s Supplemental Memorandum (D. Supp. Mem.). 

Apart from MDI’s dealings with its primary purchaser, of interest 
are MDI’s contacts with the so-called potential purchaser.’ On Octo- 
ber 25, 1988, plaintiffs submitted a letter to Commerce from an offi- 
cial of this potential U.S. purchaser of MDI EMD. According to the 
letter, MDI wrote to the potential purchaser in November, 1987, 
describing its product as “PVS E.M.D.” Moreover, the letter stated 
that representatives of Mitsui and the potential purchaser met on 
April 21, 1988, during the POI, and that at the meeting the Mitsui 
representatives offered to sell PVS to the potential purchaser. P.R. 
Doc. 48, at 629. 

In response, MDI’s counsel submitted a letter to ITA dated Nov- 
ember 2, 1988. P.R. Doc. 54. MDI stated that contacts between it 
and the potential purchaser during the POI were based upon MDI’s 
efforts to “qualify” MDI’s EMD: 


Like all rae manufacturers [the potential purchaser] re- 
quires that EMD from any potential supplier be subjected to a 
time-consuming and multi-step process of extensive analysis 
and testing before EMD is “qualified” for use in its production 
process. Only after a particular supplier’s EMD is so qualified, 
will a battery manufacturer enter into negotiations with the 
supplier regarding potential purchases. MDI’s contacts with 
[the potential purchaser] have never gone beyond the stage of 
stomping to achieve a “qualified” status for MDI’s EMD. 
Since MDI’s EMD was not qualified by [the potential purchas- 
er], there has never been an occasion for negotiations or discus- 


2While ail documents examined at verification are not ordinarily made part of the record, documents examined 
by agency personnel which are key to an investigation may not be shielded from review simply because they are 
not included as exhibits to a verification report. 
3This is a third U.S. purchaser, distinct from the primary and secondary purchasers. 
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sions between MDI and/or its representatives and [the poten- 
tial purchaser] regarding pricing or other elements essential to 
a sales negotiation process. It would simply be premature to ad- 
dress such issues until [the potential purchaser] determines 
that MDI’s EMD is “qualified” and, to MDI’s knowledge, [the 
potential purchaser] has not yet made such a determination. 


P.R. Doc. 54, at 651-52. 


MDI also submitted a November 2, 1988 letter from the purchas- 


ing manager of the potential purchaser, stating that the potential 
purchaser 





never purchases EMD from an outside supplier without first 
subjecting that supplier’s EMD to extensive analysis and test- 
ing to confirm that it is ‘qualified’ for use in [the potential pur- 
chaser’s] batteries. I believe this “qualification” process is stan- 
dard operating procedure for all major battery manufacturers. 


[The potential purchaser] has never qualified that EMD pro- 
duced by [MDI] and has never made commercial purchases of 
EMD produced by MDI. (During the period 1978-1980, [the po- 
tential purchaser] purchased small quantities of the standard 
grade EMD then being produced by MDI for testing purposes. 
These are the only purchases [the potential purchaser] has ever 
made of MDI EMD.) Over the course of the last two years, we 
have had several preliminary discussions with representatives 
of MDI regarding the potential qualification of MDI’s alkaline 

ade EMD for use in [the potential purchaser’s] batteries. MDI 

as since provided [the potential purchaser] with several sam- 
ples (free of charge) for testing purposes, but [the potential pur- 
chaser] has not yet qualified MDI’s EMD. Until [the potential 
purchaser] qualifies the MDI EMD, it might be premature for 
the parties to enter into specific sales negotiations regarding 
prices, quantities, etc. Indeed, there have been no such specific 
discussions between the parties. 

The most recent discussions between the parties regarding 
the potential qualification of MDI’s EMD occurred on April 21, 
1988, when representatives of Mitsui Mining & Smelting Co., 
Ltd. (“MMS”) and representatives of Mitsui & Co. (USA), Inc. 
(‘Mitsui’), a trading company which represents both MMS and 
MDI, met with me [and two other officers of the potential pur- 
chaser] * * *. The principal items discussed at this meeting 
were purchases by [the potential purchaser] of zinc powder pro- 
duced by MMS (a product unrelated to EMD), and technical dif- 
ficulties previously incurred by [the potential purchaser] in 
processing EMD purchased from MMS. (During the course of 
the discussion of these technical difficulties, we described our 
success in using EMD produced by another Japanese manufac- 
turer.) In this connection, we requested the Mitsui representa- 
tive to describe in general terms the various types of EMD pro- 
duced by MMS and MDI and to compare those products to 
those of the other Japanese producer. The Mitsui representa- 
tive, in describing alkaline grades of EMD produced by MMS 
and MDI (“TKV” and “PVS” grades, respectively), stated that 
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in his view they were “‘as good as” the alkaline grade of EMD of 
the other Japanese producer, and urged us to complete the 
qualification of his material. 

At the conclusion of this meeting, we said we would require 
additional tests of MDI’s products before its qualification could 
be considered for possible use in [the potential purchaser’s] bat- 
teries and we requested another sample for this purpose. 


P.R. Doc. 55, at 659-60. 

Following the preliminary determination‘ and verification in Ire- 
land and at the Mitsui NY offices Commerce held a public hearing 
on January 23, 1989. An ex parte meeting between Commerce, 
plaintiffs’ counsel, and the purchasing manager of MDI’s potential 
purchaser was held on January 30, 1989. At this meeting, the 
purchasing manager discussed the April meeting between Mitsui 
representatives and representatives of the potential purchaser. The 
purchasing manager stated that MDI had offered to sell its EMD to 
the potential purchaser. P.R. Doc. 81, at 853. He also stated that 


[slince we had already performed our lab tests for alkaline 
grade EMD, our next step was an LPR, or limited plant run. 

It was agreed at the April 21, 1988 meeting that 500 pounds 
of EMD would be shipped to us for this initial single batch 
plant trial. The next step of [our] qualification process would be 
a one-day run, then a week-to-week approval prior to final 
approval. 

All of these trials may be carried on simultaneously, or al- 
most simultaneously, dependent on initial results and ongoing 
tests, with final approval possible in five to six months. 


Id. at 854-55. He stated further that “[clompletion of this qualifica- 
tion process could have been as early as fall 1988.” Jd. at 855. In re- 
sponse to questions as to whether price terms of a potential 
purchase were discussed, he stated “[a]bsolutely. I told the Mitsui 
representatives that unless they were price competitive we wouldn’t 
go through plant trials.” Jd. at 856. It appears that the “competi- 
tive” price referred to would be the prevailing price at the time of a 
purchase order. Jd. at 882-88. 
As to whether the parties had discussed quantity, the purchasing 

manager replied 

[y]Jes. I told them that we are going to buy from the outside, and 

I think that we talked about 1500 tons. It eventually ended up 

a [sic] approximately 3000-ton requirement because of our in- 

creased volume that took place in the last half of the year. 


Id. at 858. 

In response to the comments and testimony presented in the ex 
parte meeting of January, MDI submitted an affidavit from the As- 
sistant Manager of the inorganic chemical department of Mitsui 


‘Electrolytic Manganese Dioxide From Ireland; Preliminary Determination of No Sales at Less Than Fair 
Value, 53 Fed. Reg. 45,795 (1988). 
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NY in which he denied that price had been discussed in the April 
meeting with the potential purchaser. P.R. Doc. 84, at 1014. He also 
stated that 


[in marketing EMD to U‘S. battery manufacturers * * * Mitsui 
has never made an offer to sell at the “prevailing” price, the 
“market” price or at a “competitive” price or by making any 
other such general statement. When Mitsui makes an offer, it 
always specifies a precise dollar amount. 


Id. at 1013. 
A corporate officer of the potential purchaser stated, however, 
that 


we qualify EMD on where we intend to buy that EMD if it pass- 
es our tests. Qualification is a costly process. It costs between 
$15- and $20,000. This cost is justified only if we intend to 
make purchases soon after the qualification process is 
complete. 


P.R. Doc. 81, at 855. When asked if the potential purchaser ever 
conducted a limited plant run with MDI’s EMD, he stated that 


[w]e did not. The EMD was sent to us on May 31, 1988, the date 
on which I understand this trade case was filed. We received 
the Irish EMD on June 9, 1988, and I was asked at that time by 
our management to evaluate the impact of the trade case on 
our decision to qualify Irish EMD. 

It was my opinion that in light of the anticipated dumping 
margin we would be better served to qualify domestic materials 
for all battery applications. That will continue to be our policy 
if dumping duties of the magnitude preliminarily set for Mitsui 
Japan are also imposed on Mitsui Ireland. If they are not, we 
may very well revisit the Irish product. 


Id. at 863-64. 

To summarize, the record reflects purchase orders by the primary 
purchaser issued several days after the POI. The orders reference a 
prior purchase agreement and were canceled at the request of 
MDI’s U.S. trading company after the antidumping petition was 
filed. The record also reflects detailed negotiations with the poten- 
tial purchaser, including an offer by MDI (of disputed specificity) to 
sell EMD to the potential purchaser. The petitions intervened and 
the offer was not accepted. 


DISCUSSION 


I. Standard of Review. 


The court will uphold a determination of ITA unless it is “unsup- 
ported by substantial evidence on the record, or otherwise not in ac- 
cordance with law.” 19 U.S.C. § 1516a(b\1\(B) (1988). Furthermore, 
“the standard is not de novo.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 404, 636 F. Supp. 961, 965 (1986), aff'd, 
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810 F.2d 1137 (Fed. Cir. 1987). When reviewing a decision under the 
substantial evidence standard, “the Court will affirm the agency’s 
findings if they are supported in the record by such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion.” Alhambra Foundry Co., Ltd. v. United States, 12 CIT 
——, 685 F. Supp. 1252, 1255 (1988) (citations omitted). 


II. Questions Presented. 


Plaintiffs have presented three issues: 


1. Did ITA abuse its discretion in refusing to extend the POI 
to cover the most recent sales in the United States by MDI? 

2. Did ITA use an overly restrictive standard in determining 
that EMD from Ireland was not likely to be sold in the United 
States at LTFV? 

3. Did ITA fail to conduct an adequate investigation? 


The court will deal first with the issue of whether ITA erred in 
refusing to extend the POI backward to capture the last reported 
sales by MDI of EMD to U.S. purchasers. The question of whether 
ITA erred in refusing to extend the POI forward is closely linked to 
the question of whether Commerce used an overly restrictive stan- 
dard for deciding whether United States sales are likely and will be 
discussed subsequently. The adequacy of the investigation will be 
discussed last, to the extent it is not covered in the earlier 
discussions. 


Ill. ITA Did Not Abuse its Discretion in Refusing to Extend the 
POI Backward. 


Congress has not mandated a length of time for antidumping in- 
vestigations. The regulations in place during the investigation at is- 
sue stated 


{uJpon publication of the notice of “Initiation of Antidumping 
Investigation”, the Secretary shall proceed promptly to obtain 
such information as may be necessary for preliminary and final 
determinations of sales at less than fair value. The Secretary 
normally will examine at least 60 percent of the dollar volume 
of exports to the United States from any country subject to an 
antidumping investigation. Ordinarily the Secretary will re- 
uire a foreign manufacturer, producer, or exporter subject to 
the investigation to submit pricing information covering a peri- 
od of at least 150 days prior to, and 30 days after, the first day 
of the month during which the petition was received in accept- 
able form. The Secretary may, however, require the submission 
of pricing information for such other period as he deems neces- 
sary and he may also require the submission of pricing infor- 
mation on a current basis during the course of an investigation. 
Where appropriate, cost information also will be required. 


19 C.F.R. § 353.38(a) (1988). 
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Plaintiffs filed their petition on May 31, 1988. Therefore, in accor- 
dance with standard agency practice, ITA chose a POI which cov- 
ered December 1, 1987 through May 31, 1988. Plaintiffs claim that 
the Secretary abused his discretion in refusing to extend the POI, 
claiming that the underlying theme of past agency practice is that 
the POI should be extended if “the six-month period of investigation 
by the Department does not accurately reflect [the exporter’s] sales 
activities in the United States.” P. Brief at 29 (quoting Petitioner’s 
Comment 1 in Forged Undercarriage Components from Italy: Final 
Determination of Sales at Not Less Than Fair Value, 49 Fed. Reg. 
7,137, 7,138 (1984)). According to plaintiffs, “[t]he unifying theme of 
the ITA’s exercise of its discretion to extend a POI is that a POI 
longer than six months will be specified when the exporter under 
investigation is having a current effect on the market through sales 
activities during a conventional POI, and a longer POI is needed to 
measure fairly the less than fair value aspect of the sales or the 
benefit the sales are receiving from subsidization.” P. Brief at 
29-30. Plaintiffs maintain that respondents conducted substantial 
marketing of MDI’s EMD during the POI and thereby affected 
price, even if no sales took place, and that therefore the POI should 
be extended to capture the last reported sales. Presuming that the 
last sales in the record were the 1987 sales to the primary potential 
customer and the secondary customer, this would require an eleven 
(11) month retroactive extension. 

Commerce has extended the POI backward in past investigations 
if it found that unusually depressed sales during the POI would pre- 
vent ITA from conducting an adequate investigation. Certain Iron 
Metal Castings From India; Antidumping; Final Determination of 
Sales at Not Less Than Fair Value, 46 Fed. Reg. 39,869, 39,870 
(1981). In that investigation, the depression in sales lasted for a 
short period within the normal POI. In the investigation at bar, 
Commerce found that MDI made no sales in the U.S. from April, 
1987 until February 13, 1989.5 

The parties dispute the reason for the apparent lack of MDI sales. 
Plaintiffs claim that the phasing out of an outdated type of EMD 
and the switch to production of an improved version caused the pe- 
riod of sales depression. P. Brief at 35. Defendant, however, con- 
tends that the disqualification of MDI’s EMD by its primary pur- 
chaser and its nonqualification by others caused the drop. Defen- 
dant’s Memorandum in Opposition to Plaintiffs Motion for 
Judgment upon the Agency Record (D. Brief) at 25-26. Whatever 
the reason, the sales depression extended for a considerable length 
of time. 

Plaintiffs also allege that industry practice called for long term, 
often annual contracts, which render a six month POI inadequate. 
Commerce has extended the POI in situations where long-term con- 

5This finding will be discussed further, infra, in Section IV. Although there may have been one or two canceled 


sales during the period, they were just after the POI and do not undermine significantly a decision not to extend 
the POI backward more than eleven months. 
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tracts would skew the investigation, Final Determination of Sales at 
Less Than Fair Value, Certain Forged Steel Crankshafts from the 
United Kingdom, 52 Fed. Reg. 32,951, 32,951-52 (1987). In the inves- 
tigation at bar, ITA determined that “no shipments of EMD from 
MDI were made during the POI which correspond to sales made pri- 
or to the period nor were shipments made during 1987 pursuant to 
long-term contracts with U.S. purchasers.” Final Determination, 54 
Fed. Reg. at 8,777. See also C.R. Doc. 24, at 332A, 383A-84A. These 
conclusions are supported by the evidence of record. 

Plaintiffs further contend that seasonality exists in the EMD 
market, with purchases “concentrated in the second half of the year 
anticipating the usual run up in the Christmas sales of batteries.” 
P. Brief at 32. ITA has extended the POI in the past to make up for 
distortion caused by seasonality. See Final Determination of Sales 
at Less Than Fair Value: Certain Fresh Cut Flowers from Colombia, 
52 Fed. Reg. 6,842, 6,844 (1987). In the case at hand, Commerce 
found that 


[t]he evidence for MDI, however, shows that when it supplied 
the U.S. market, its monthly shipment volume remained con- 
stant. This shipment stability is also evidenced by MDI’s relat- 
ed Japanese producer. 


Final Determination, 54 Fed. Reg. at 8,777. See C.R. Doc. 24. 

Evidence does exist in the record to confirm seasonal purchases 
by at least one purchaser. P.R. Doc. 81, at 842-43. The seasonality 
spoken of by an officer of this particular purchaser, however, indi- 
cates that the purchasing differential was not great. Jd. at 843. Fi- 
nally, as stated by Commerce, “[e]ven if seasonality were a factor 
and the POI were extended [backward] by an additional six months 
to capture a full year in [the] investigation (a sufficient period for 
eliminating distortions) no sales would be found within that extend- 
ed period.” 54 Fed. Reg. at 8,777. The record supports this 
conclusion. 

Plaintiffs allege that Commerce erred by limiting the criteria for 
extension of the POI to four circumstances previously found to war- 
rant such extension.® Plaintiffs complain that “[t]he ITA took the 
position for the first time in the proceedings below that if the facts 
do not fall within four general categories, it will not extend the 
POI.” P. Brief at 39. The court does not agree that the language of 
the final determination implies that Commerce intended to so limit 
the circumstances under which it would extend the POI, see Final 
Determination, 54 Fed. Reg. at 8,776-77, nor does Commerce claim 
to have done so. D. Brief at 29-30. Commerce merely listed various 
situations which have warranted extensions in the past and found 
that none of them applied in this investigation. It appears that 
Commerce did not, however, intend to present an exhaustive list. 


®The fourth situation deals with circumstances peculiar to the industry in question. See Offshore Platform 
Jackets and Piles from Japan, Final Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 11,788 (1986). 
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Based on the totality of evidence in the record the court finds 
that it was not an abuse of discretion to refuse to extend the POI 
backward to nearly three times its normal length to capture earlier 
sales. Nothing in Commerce’s past practice should have indicated to 
plaintiffs that they had a right to expect ITA to so accommodate 
them. Certainly, ITA cannot be expected to extend the POI merely 
to achieve a result favorable to plaintiffs. Even if sales activity did 
affect prices, the extension backward which is sought is simply too 
great to be mandated by the facts of record. 


IV. ITA’s Determination That Sales Were Not Likely During the 
POI Must Be Reconsidered. 


As indicated previously, ITA found no sales by MDI from April, 
1987 to February, 1989. Based on the chosen investigative period, 
ITA also found no likelihood of sales.’ Whether sales were likely 
and whether the POI should be extended forward to capture the 
sales are essentially the same question as to the primary purchaser. 
Extending the POI may or may not be technically necessary. Sever- 
al reasons were given for the finding of no likely sales. The key rea- 
sons are all based on erroneous or unexplained standards as will be 
demonstrated. 


A. ITA’s requirement of a finding of an irrevocable offer. 


One of ITA’s key findings regarding no likelihood of sales is its 
finding of lack of an irrevocable offer of sale during the POI. In its 
final determination in this case, Commerce stated that 


‘[mJore than a speculative potential of future sales for export is 
necessary to meet the “likely to be sold” criterion of section 731 
of the Act’ Certain Carbon Steel Products from Czechoslovakia, 
50 FR 1912 (1985). The Department looks for evidence of a cur- 
rent offer, the acceptance of which is reasonably expected. See 
Dismissal of Antidumping Petitions on Certain Steel Products 
from Romania, 47 FR 5752 (1982). At the very least this re- 
quires evidence of an irrevocable offer to sell (Carbon Steel from 
Czechoslovakia). 


Final Determination, 54 Fed. Reg. at 8,777. The irrevocable offer 
standard arose through an evolutionary process and has recently 
been codified in regulations not in effect a the time of the investiga- 
tion at issue. According to the new regulation, “[a] ‘sale’ includes a 
contract to sell and a lease that is equivalent to a sale. A ‘likely 
sale’ means a person’s irrevocable offer to sell.” 54 Fed. Reg. 12,743, 
12,771 (1989), to be codified at 19 C.F.R. § 353.2(t). 

Plaintiffs contend that Commerce did not consistently require 
proof of irrevocable offers in the past. While conceding that ITA 
used this standard in Carbon Steel from Czechoslovakia and in Cer- 


719 U.S.C. § 1673 provides that if, in addition to materially injuring or threatening to materially injure a U.S. 
industry “a class or kind of foreign merchandise is being, or is likely to be sold in the United States at less than 
fair value [LTFV]* * *” then an antidumping duty shall be imposed. [Emphasis added]. Obviously if no sales are 
likely, no LTFV sales are likely. 








32 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 27, JULY 5, 1990 


tain Carbon Steel Products From Poland; Initiation of Antidumping 
Duty Investigations, 50 Fed. Reg. 1,915 (1985), they claim that ITA 
did not apply this standard in Steel Products from Romania. In that 
investigation, Commerce found that sales were not likely because 
“no evidence ha[d] been provided of bona fide offers on merchandise 
for export to the United States.” 47 Fed. Reg. at 5,753. ITA conclud- 
ed that “where no evidence has been furnished of a current offer 
the acceptance of which is reasonably expected, then no adequate 
allegation has been made of current or likely sales at less than fair 
value.” Jd. at 5,752. These cases are inconclusive on the issue of 
whether a standard broader than the irrevocable offer standard was 
applied in the past. Nothing in ITA’s reasoning conflicts with an ir- 
revocable offer standard. Plaintiffs have not cited any investiga- 
tions in which ITA determined that sales were likely where only 
bona fide revocable offers existed. Therefore, the court does not find 
that the irrevocable offer standard in this investigation fails for 
lack of consistency. 

More at issue is whether ITA’s standard fails for lack of precision 
or because it is overly restrictive. According to defendant, “[t]he ‘ir- 
revocable offer’ standard applied by Commerce derives from basic 
principles of contract law.” D. Supp. Mem. at 4. Under traditional 
contract law, however, offers are revocable unless the offeree gives 
consideration to the offeror to keep the offer open. See, e.g., Farns- 
worth, Contracts § 3.23 (1982). In contrast, defendant states: 


[a]lthough not bound by the rigorous requirements provided in 
the Uniform Commercial Code (UCC) for distinguishing offers 
which are irrevocable and those which are not binding on the 
offeror Commerce considers the same basic elements in apply- 
ing the standard: an offer which sets forth essential terms, such 
as price and quantity, coupled with the seller’s assurance that 
the offer will be held open for a certain period of time. Further, 
Commerce evaluates particular sales activities in light of the 
facts of a case. Accordingly, the relative importance of these 
factors will vary according to the conditions and practices in a 
particular industry, a particular course of dealing, or prior 
practice. 


D. Supp. Mem. at 4-5 (footnotes omitted). Along these same lines, 
Commerce claims to consider “among other things, the following 
factors—a discernable price, an offer which is reasonably expected 
to be accepted within a foreseeable time, prior dealings, and indus- 
try practice, * * *.” D. Brief at 52. 

First, to use the term “irrevocable” and then to state that it does 
not always mean “irrevocable” in the ordinary contract sense is 
misleading and does not alert affected parties to the true nature of 
ITA’s rationale in particular cases or to its general policies. 

Second, Commerce defines “irrevocable” elsewhere as 
“imminent.” 
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The ‘irrevocable offer’ standard ensures that sales which are 
imminent will be captured, without including sales activity 
which may or may not result in a sale. For example, applying 
the ‘irrevocable offer’ standard, Commerce would consider an 
offer drafted during the period of investigation which, although 
it contained essential terms and its completion was imminent 
(i.e., irrevocable), was not accepted during the period of investi- 
ation as a ‘likely sale.’ Commerce would not consider as a 
likely sale’ an offer to buy when there is no obligation to sup- 
ply or accept the offer. 


D. Supp. Mem. at 6-7. It is not clear to the court how the “irrevoca- 
ble offer” standard ensures that imminent sales will be captured. 
Nor is it even clear that “irrevocable offers” are any more likely to 
be accepted than are revocable ones. Commerce appears to be claim- 
ing that an irrevocable offer to sell is more likely to lead to a sale 
than is a purchase order following detailed discussions, but it does 
not explain its reasoning for this assertion. 

Third, it is not clear that ITA did take industry practice into ac- 
count as it claims its practice dictates. When asked at oral argu- 
ment if anyone in the EMD industry ever uses irrevocable offers, 
counsel for defendant answered that the investigation did not cover 
that point. Tr. at 94-95. If there was a reason for this, it was not ex- 
plained in supplemental briefing. Therefore, the court fears that re- 
liance on the so-called “irrevocable offer” standard might prema- 
turely exclude a finding of likely sales in any industry which did 
not make use of whatever it is that ITA considers to be “irrevoca- 
ble” offers. One would assume that Congress would not wish to au- 
tomatically exclude such industries from consideration under a like- 
lihood of sales standard. 

Commerce has not sufficiently explained its rationale for deter- 
mining what kind of offers are likely to be accepted and it may 
have applied an overly restrictive test in this case. Generally, it has 
defined its standard in unclear, misleading, and possibly contradic- 
tory ways. The court remands this investigation to Commerce to ap- 
ply a likely sales test to the facts of this case which is clear and rea- 
sonable, and to explain it. 


B. Commerce’s reliance on the fact that United States purchasers 
had not yet qualified MDI’s new product. 


Commerce also based its finding of no likely sales on the fact that 
prior to and during the POI U.S. purchasers of EMD had not “quali- 
fied” MDI’s new product. 54 Fed. Reg. at 8,777-78. According to de- 
fendant, “[uJnless such qualification was obtained, MDI could not 
sell its product to any U.S. purchaser.” D. Brief at 40. This conclu- 
sion, of course, conflicts with Commerce’s later assertion that sales 
for testing purposes only (part of the qualification process)’ are 
nonetheless sales for the purposes of the Act. Defendant states 


8The qualification process is described, supra, at 5 
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“(with regard to sample merchandise which is intended to be used 
for testing purposes only, Commerce includes all United States 
sales of merchandise in its calculation of United States price for 
purposes of the less-than-fair-value comparison unless a party 
proves to Commerce’s satisfaction that a certain United States sale 
falls within a narrow exception which would warrant exclusion.” D. 
Supp. Mem. at 3 (footnote omitted). Presumably the narrow excep- 
tion is the unrepresentative behavior exception. The record shows 
the sales for testing are part of the regular business practice of this 
industry. Neither defendant nor defendant-intervenor has cited to 
anything in the record to show that such sales for testing are so un- 
representative that they should not be considered for U.S. sales 
purposes. 

Moreover, the record demonstrates that the primary purchaser 
had nearly completed the qualification process and that a potential 
purchaser had made considerable progress in this regard. Regarding 
the primary purchaser, the record reveals very specific negotiations 
for sales of merchandise to be used in the final stages of testing. See, 
supra, at 7-8. Furthermore, evidence in the record discussed, supra, 
at 11-13, indicates that prior to the antidumping petition, the po- 
tential purchaser had completed initial tests, had planned 
purchases and likely would have made them had the petition not 
been filed. 

Given the record of substantial progress toward qualification and 
ITA’s view of the status of sales for testing, ITA’s finding of no like- 
ly sales is not supported by the fact of incomplete qualification in 
this case. Commerce must make a rational decision as to likely sales 
regarding both the primary and the potential purchasers applying 
the proper rules on sales and offers to sell for testing purposes, as 
well as whatever considerations relative to motivation are appropri- 
ate. See discussion, infra, at 33. 


C. Defendant’s argument that no sales existed from April 1987 to 
February 1989. 


As plaintiffs state, “[blecause the Antidumping Petition was filed 
on May 31, 1988, the ITA elected a December 1, 1987, to May 31, 
1988, POI.” Petitioner’s Reply Brief (P. Rep. Brief) at 23. Plaintiffs 
contend that “[hJad the petition been filed one day later, the POI 
would have been January 1, 1988, to June 30, 1988, and would have 
covered MDI’s June * * *, 1988 sales of EMD to” its primary cus- 
tomer. Jd. Plaintiffs allege that it was an abuse of discretion not to 
extend the POI to capture these “sales.” Defendant now argues that 
the June “sales” were not sales because, inter alia, they were can- 
celed. Apart from its bearing on the issue of extension of the POI 
forward, the existence of sales after the normal POI is important 
because, in its brief, defendant cites the lack of sales for an extend- 
ed period before and after the POI as another reason why no sales 
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were found to be likely. D. Brief at 43-44.9 The court does not be- 
lieve it is clear, as defendant contends, that “[tJhe record reflects 
that even if the period of investigation was extended forward to the 
last possible moment (until February, 1988 (sic)'°) to capture any 
shipments made pursuant to the [primary purchaser’s] purchase or- 
ders, no sales or shipments were made by MDI.” D. Supp. Mem. at 
4. 

Commerce does not dispute that a sale takes place when a bind- 
ing contract is formed. D. Supp. Mem. at 2. Setting aside for the mo- 
ment arguments regarding subsequent cancellations, whether or 
not the June purchase orders represented sales depends upon 
whether MDI’s primary customer placed the orders properly pursu- 
ant to an earlier agreement to supply, in this case the 1988 
purchase agreement (Agreement). If so, then a binding contract, 
specifying price and quantity, was formed.'! The purchase orders do 
refer to the Agreement. See C.R. Doc. 24, at 610A, 612A.’ 

The Agreement expressly refers to EMD produced by MDI. It ap- 
pears, however, that the parties contemplated that MDI’s EMD 
would be used by the primary customer’s foreign plants. Moreover, 
the Agreement does not refer to the new type of EMD requested in 
the purchase orders. At page 1, however, the Agreement states that 
“fojther grades of Electrolytic Manganese Dioxide produced by 
MMS and MDI, in [the primary purchaser’s] determination, may be 
added to Material in this Agreement by mutual written agreement 
by both parties.” Exhibit A to D. Supp. Mem. Such a written agree- 
ment, if it exists, is not in the record. The record does evidence a se- 
ries of communications in advance of the purchase order and ac- 
cording to ITA’s Verification Report at least one of the purchase or- 
ders was canceled “[a]t the request of Mitsui NY.” P.R. Doc 76, at 
765. The cancellation appears in the record. C.R. Doc. 24, at 614A. 

At oral argument, counsel for MDI stated that it did not wish to 
fill the orders at issue “because the price was too low.” Tr. at 116. 
Obviously, the remark was intended to support the proposition that 
MDI’s new EMD product had never been made part of the Agree- 
ment. The record itself is less than clear on this point. For example, 
the price listed on the purchase orders is exactly that of the EMD 
grade produced by MMS to which MDI told customers that its prod- 
uct was comparable and which MMS was bound to supply the pri- 
mary purchaser. As Commerce states, “it is doubtful that a poten- 
tial customer would even seriously consider making future 
” hp tadtemnieniion ITA did not expressly rely on a finding of no sales for an extended period surrounding the 
POI to support its no likelihood of sales finding, but that line of reasoning seems implicit in ITA’s determination. 

10The court presumes that defendant means “1989”. 

11 See Section IVB, supra, on status of sales for qualification. 

12MDI's post-record explanation is [t]he 1988 agreement contemplated sales by Mitsui NY of EMD produced 
by MMS to [our primary customer’s] U.S. plants, but not EMD produced by MDI * * *. In preparing the June 
1988 purchase orders for the two testing samples of MDI’s EMD, [our primary customer] mistakenly included its 
reference number for the 1988 agreement.” Mitsui Denman (Ireland) Ltd.'s Brief in Opposition to Plaintiffs’ Mo- 
tion for Judgment on the Agency Record at 60 n.33. 


13This is not a fact of record and it can be read more than one way in connection with the proposition that Mit- 
sui requested the cancellation merely to avoid scrutiny in the antidumping investigation. 
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purchases from a manufacturer who was not in a position to supply 
* * * EMD at ‘a competitive price.’” D. Brief at 42. MDI’s conten- 
tion that the price was ‘too low” is also undermined by its other ar- 
guments. The sales at issue were for qualification purposes, and 
MDI contends “that ‘sales’ made by an EMD producer such as MDI 
for the purpose of qualifying its product and thereby gaining access 
to the U.S. market would be priced lower than later sales. '4 This is 
because until a purchaser ‘qualifies’ the seller’s product, the seller 
has no leverage with which to negotiate a regular price.” Mitsui 
Denman (Ireland) Ltd.’s Post-Hearing Brief at 4. [Footnote added]. 
Finally, MDI’s claim that the price was too low does not explain 
why Mitsui NY requested formal cancellation. 

It seems possible to conclude that after deciding, for whatever 
reason, not to fill the order, Mitsui NY would not have requested a 
cancellation unless it felt itself bound by the purchase order refer- 
encing the Agreement. It is for ITA to decide if some other rationa- 
le is better supported by the record. The record, thus far, indicates 
that ITA may have ignored the logic of the evidence and failed to 
consider the legal and practical implications of the two purchase or- 
ders made immediately after the filing of the antidumping petition. 
The record would support, at least, the conclusion that the parties 
reached a well-defined agreement in April or May, 1988, during the 
POI, when MDI and its primary customer discussed the subsequent 
orders. P.R. Doc. 76, at 765. Whether the parties actually made 
MDI’s new EMD part of the Agreement at that time is for ITA to 
decide. 

At oral argument, Commerce did not dispute that the Agreement, 
if applicable to these purchase orders, constituted an irrevocable of- 
fer, under even a strict definition. Tr. at 89.5 Assuming arguendo 
that a classic irrevocable offer standard would be appropriate, it 
makes no difference that in order to determine whether an irrevo- 
cable offer was made during the POI, one must look to the purchase 
orders made several days after the POI and subsequent cancella- 
tions. Commerce consistently examines periods surrounding the 
POI in order to understand the significance of activity within the 
POI. It did so in this case, and based its conclusions on such exami- 
nation.’ Furthermore, if a more flexible standard on likely sales is 
applied, whether or not MDI’s EMD was formally made part of the 
agreement, ITA might decide that sales were likely. Thus, ITA may 
have erred in basing its finding of no likelihood of sales upon the 
non-existence of sales after the POI, without considering the status 
of purchase orders, subsequently canceled, in connection with the 
Agreement. ITA also may have erred by not extending the POI to 
capture such sales. The actual facts are for ITA to decide in the first 


instance. The court is not convinced it has considered them to date. 
14As indicated, there has been very little cited to support a contention of unrepresentativeness. See Section 

IVB, supra, on status of sales for qualification. 

15See also Section IVA, supra. 

I81TA indicates that if an irrevocable offer existed it would extend the POI forward to capture the actual sale. 














U.S. COURT OF INTERNATIONAL TRADE 37 


Because apparently it did not consider the Agreement in connec- 
tion with the purchase orders and did not decide whether sales had 
occurred, ITA did not address whether binding sales, later canceled, 
are “sales” for purposes of the Act. Defendant now claims that it 
does not regard the purchase orders as sales because, inter alia, 
“(djuring verification, an official of Mitsui U.S.A. stated that the 
cancellation notice applied to both purchase orders, that both or- 
ders were indeed canceled, and that no EMD was shipped to [that 
customer].” D. Supp. Mem. at 3-4. If this is truly ITA’s rationale, it 
must be explained in terms of the likely sales standard of the an- 
tidumping law. 

Commerce seems confused about its position as to canceled sales. 
At oral argument, in response to the court’s question as to how ITA 
regards canceled sales under section 731 of the Tariff Act of 1930, 
codified at 19 U.S.C. § 1673 (1988), defendant’s counsel stated that a 
canceled sale is still a sale. Tr. at 83. In its supplemental memoran- 
dum, however, defendant states that “if the contract is subsequent- 
ly canceled, Commerce does not treat the transaction as a ‘sale’ for 
purposes of the antidumping law.” D. Supp. Mem. at 3 (citing 64k 
Dynamic Random Access Memory Component (64 Drams) from Ja- 
pan, 51 Fed. Reg. 15,943, 15,947 (1986)). 

The 64 Drams investigation referred to by ITA does not stand for 
the proposition for which it is cited. In that investigation, respon- 
dents complained that the Secretary erred in concluding that the 
date of shipment of the subject merchandise was the date of sale. 
Respondents contended that under Japanese law, offers are deemed 
accepted if not promptly rejected, and that therefore the date of the 
purchase orders should be considered the date of sales. Commerce 
stated that 


[in general, the contract type of analysis set forth by Hitachi 
would be relevant in determining when a “sale” occurs for pur- 
Co of the antidumping laws. Here, however, the Department 

as determined that, in this particular industry, and during the 
time period investigated, neither party to a purchase order in- 
tended it to be a “binding eement” or treated it as such. 
This was true for both the U.S. and home-market transactions. 
The department reached this conclusion based on the fact that 
during the time-period investigated, there were significant can- 
cellations of [orders of the subject merchandise] by both parties, 
without any sanctions or penalties whatsoever, * * *. Such can- 
cellations * * * occurred even after shipment of the goods in 
question. Thus, the Department used the date of shipment for 
home-market sales since that was the earliest point in the 
a at which any sort of binding commitment may be 
inferred. 


51 Fed. Reg. at 15,947. [Emphasis in original]. 
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The passage quoted above clearly does not stand for the proposi- 
tion that a sale, involving as it must parties who consider them- 
selves contractually bound, is somehow undone for purposes of sec- 
tion 731 of the Act by a cancellation. Rather, it stands for the pro- 
position that numerous cancellations meant, in one particular 
industry at one particular time, that neither party felt itself con- 
tractually bound and that therefore no sales had taken place prior 
to shipments. 

The court cannot properly evaluate ITA’s determination unless 
ITA’s policy on canceled sales is explained. Furthermore, the ques- 
tion of motivation for the cancellation may or may not be relevant. 
ITA should explain if cancellations to avoid antidumping orders 
should be considered differently from other cancellations. Whether 
this was MDI’s motivation has not been decided. 


D. Adequacy of ITA’s investigative technique. 


The court agrees with Commerce that it is not required to con- 
duct verifications at the premises of all potential purchasers of 
EMD. Congress intended that ITA have latitude in its verification 
procedures and that it not be required to comply with all requests 
for specific types of investigation. Monsanto Co. v. United States, 12 
CIT ——, 698 F. Supp. 275, 285 (1988). If ITA finds MDI’s informa- 
tion to be complete and its explanations sound, it may need no fur- 
ther information. If it makes a contrary finding, it has various op- 
tions including use of best information otherwise available or pur- 
chaser verification. ITA has a range of reasonable options. The 
court will not order verification at all potential purchasers based on 
this record. 

It also appears that a fourth purchase or potential purchase took 
place in December, 1988, P.R. Doc. 76, at 768, and that the ship- 
ment pursuant to this sale entered the U.S. in January, 1989. The 
shipment is documented in a Census Bureau report attached to 
plaintiffs’ supplemental memorandum. This document is not part of 
the record. Since it appears, however, that this purchaser did not 
place its order until over six months after the close of the POI, the 
court cannot hold that ITA conducted an inadequate investigation 
for having failed to discover the sale or the shipment. Thus, ITA 
need not consider this sale on remand. 


CONCLUSIONS 


The court upholds ITA’s decision not to extend the POI retroac- 
tively, and cannot conclude that Commerce conducted an inade- 
quate investigation by not conducting purchaser verification and in 
having failed to find that MDI shipped EMD to the US. in early 
1989. The court, however, does not sustain ITA’s determination that 
there was no likelihood of sales of MDI’s EMD during the relevant 
period. 
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ITA shall define a standard for determining whether sales are 
likely which considers industry practice and which will capture im- 
minent sales. 

ITA shall explain its policy on canceled sales in terms of the gov- 
erning statute and this case. 

ITA shall determine whether U.S. sales existed or were likely. In 
doing so it shall consider the relationship, if any, between the pri- 
mary purchaser’s orders and the pre-existing Agreement, and it 
shall consider the activities discussed here of the primary purchas- 
er, the potential purchaser and MDI. 

As the court has asked ITA to define many concepts, ITA shall 
give the parties an opportunity to comment before issuing a final 
remand determination. To allow time for this additional step, the 
court will permit a 90-day remand period. 





(Slip Op. 90-53) 
Domtar, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 870-10-01044 


MEMORANDUM OPINION AND ORDER 


(Dated June 6, 1990) 


Spriggs and Hollingsworth (Paul G. Gaston and Koorosh Talieh) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (James A. Curley) for defendant. 


MuscraVvE, Judge: This action challenges the tariff classification of 
certain paper imported from Canada by plaintiff Domtar, Inc. 
(“Domtar”). The merchandise at issue consists of two types of paper, 
Windsor Wove and Kraft Sunglo, which were imported into the 
United States through various ports in the Northeastern region of 
this country between January 8, 1986 and May 5, 1988. This motion 
for partial summary judgment addresses only the former type of pa- 
per, which was classified by the U.S. Customs Service (“Customs”) 
under item 252.90 TSUS as “other [paper], not specially provided 
for.” 

Domtar claims that classification under this “catch-all” provision 
constitutes an express reversal of a 1983 Customs internal advice 
letter that Windsor Wove paper was properly classified under item 
252.67 TSUS as “printing paper, not specially provided for.” This 
letter, it is alleged, reaffirmed an established and uniform practice 
on the part of Customs of classifying Domtar’s Windsor Wove paper 
under item 252.67 TSUS. Because of this established practice, 
Domtar claims that Customs violated the requirements of 19 U.S.C. 
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§ 1315(d)! when it issued a Headquarters Ruling Letter in 1987, re- 
voking the prior classification for “printing paper” and subsituting 
the catch-all provision for “other paper.” 

In addition, plaintiff asserts that Windsor Wove paper possesses 
all the commercial attributes of printing paper, namely strength, 
opacity, smoothness and ink receptivity, notwithstanding the fact 
that the primary use of the paper at issue is in the making of com- 
mercial envelopes. Because no provision in the TSUS for “envelope 
paper” exists, Domtar argues that classification under item 252.67 
is proper, since the great majority of commercial envelopes are 
printed on, and the industry regards envelope paper as a sub-cate- 
gory of printing paper. 

The government, in opposition, disputes plaintiff's characteriza- 
tion of the material facts, claiming that Windsor Wove paper is re- 
garded in the trade as envelope paper, rather than printing paper. 
Defendant claims that the physical characteristics of this envelope 
paper are different from the characteristics of printing paper, and 
that merely because paper can be printed on does not mandate its 
classification as “printing paper.” 

The government also challenges Domtar’s assertion that an estab- 
lished and uniform practice of classifying Windsor Wove paper 
under item 252.67 TSUS existed. The 1983 letter, it is argued, made 
no reference to any “established and uniform practice” on the part 
of Customs; rather, defendant argues, it evinced Customs’ intent to 
continue classifying entries of Windsor Wove paper in accordance 
with a “long line” of past liquidations under item 252.67 TSUS. 
Thus, the notice provisions of 19 U.S.C. § 1315(d) were not applica- 
ble when Customs revoked the 1983 internal advice letter with the 
1987 Headquarters Ruling Letter, claims the government. 

This brief review of the parties’ respective positions clearly dem- 
onstrates that the material facts controlling the resolution of this 
action are in dispute. Because “[a] summary judgment may not is- 
sue when material issues of fact requiring trial to resolve are pres- 
ent,” D.L. Auld Co. v. Chroma Graphics Corp., 714 F.2d 1144, 1146 
(Fed. Cir. 1983), plaintiff's motion for partial summary judgment is 
hereby denied. 


1d) Effective date of administrative rulings resulting in higher rates 
No administrative ruling resulting in the imposition of a higher rate of duty or charge than the Secretary of 
the Treasury shall find to have been applicable to imported merchandise under an established and uniform prac- 
tice shall be effective with respect to articles entered for consumption or withdrawn from warehouse for con- 
— prior to the expiration of thirty days after the date of publication in the Federal Register of notice of 
8 ruling eee 











U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 90-54) 


RuHOoNE Poutenc, INc., AND RHONE PouLeNnc CHIMIE DE Bass, S.A., 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-01-00018 
[Motion to intervene granted.] 


(Decided June 7, 1990) 


Donohue and Donohue (James A. Geraghty) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, United States Department of Justice (M. Martha Ries); 
Office of the Chief Counsel for Import Administration, United States Department of 
Commerce (Pamela A. Green) for defendant. 

Sosnov & Associates (Steven R. Sosnov) for movant, PQ Corp. 


DiCar.o, Judge: PQ Corp., the petitioner in the underlying an- 
tidumping investigation, moves pursuant to Rule 24(a) of the Rules 
of this Court and 28 U.S.C. § 2631(j1)(B) to intervene as of right in 
this challenge to the results of an administrative review of an an- 
tidumping duty order. Plaintiffs, Rhone Poulenc Inc. and Rhone 
Poulenc Chimie de Base, oppose intervention, arguing that PQ may 
not intervene as of right or by leave of the Court because it failed to 
participate in the administrative review under challenge. 

The Court holds that, under 19 C.F.R. § 353.12(i) (1988), the regu- 
lation in effect when the administrative review was commenced, PQ 
is a party to the proceeding and may intervene in the action as of 
right. 


DISCUSSION 


Intervention in an antidumping action is governed by Rule 24 of 
the Rules of this Court subject to the limitations in 28 U.S.C. 
§ 2631(j). See Manuli Auroadesivi, S.P.A. v. United States, 9 CIT 24, 
25, 602 F. Supp. 96, 97-98 (1985). The statutory provision limits in- 
tervention to “an interested party who was a party to the proceed- 
ing in connection with which the matter arose.” 28 U.S.C. 
§ 2631(jX1(B) (1988). 

Plaintiffs argue that PQ is not a party to the proceeding because 
it did not provide Commerce written submissions during the admin- 
istrative review as required by 19 C.F.R. § 353.2(0) (1989). That reg- 
ulation limits the definition of “party to the proceeding” to: 


any interested party * * * [who] actively participates through 
written submissions of factual information or written argu- 
ment, in a particular decision by the Secretary subject to judi- 
cial review. 


19 C.F.R. § 353.2(0) (1989). 

PQ states that it monitored and reviewed materials submitted 
during the review but admits it did not submit any written argu- 
ments or responses. Memorandum in Support of Motion to Inter- 
vene at 3. Nevertheless, PQ contends that it is a party to the pro- 
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ceedings under 19 C.F.R. § 353.12(i) (1988), which was in effect on 
March 8, 1989, when the administrative review was initiated. That 
regulation includes “the petitioner” in the definition of “party to 
the proceeding.” 19 C.F.R. § 353.12(i) (1988). PQ was the petitioner 
in the underlying antidumping investigation and, as such, qualifies 
as a party to the proceeding under that regulation. 

Whether PQ may intervene hinges upon which of the two regula- 
tions governs. 19 C.F.R. § 353.2(0) (1989) superceded 19 C.F.R. 
§ 353.12(i) (1988) and went into effect on April 27, 1989, after com- 
mencement of the administrative review. Therefore, to apply the 
new regulation, the Court would have to give it retroactive effect. 

The law does not favor retroactivity. Bowen v. Georgetown Univ. 
Hosp., 109 S. Ct. 468, 471 (1988). Thus, an administrative regulation 
will not be construed to have retroactive effect unless its language 
requires such a result. Jd.; see also K. Culp Davis, Administrative 
Law Treatise §7:23 (Supplement 1989) (discussing retroactive 
rules). The heading to part 353 states that the effective date of the 
regulation is April 27, 1989. There is nothing in the language of 19 
C.F.R. § 353.2(0) (1989) to indicate that the Court should give it ret- 
roactive effect. 

Accordingly, the Court holds that, under 19 C.F.R. § 353.12(i) 
(1988), the regulation in effect when the administrative review was 
commenced, PQ is a party to the proceeding and may intervene in 
the action as of right. Motion to intervene is granted. 
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